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ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR Part 82
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Protection of Stratospheric Ozone

AGENCY: Environnental Protection Agency (EPA)
ACTION: Direct Final Rulenmaking.

SUMVARY: In this docunment EPA is pronul gating regul ations to
anend the C ass | Nonessential Products Ban published in the
Federal Register of January 15, 1993, and promul gated under
section 610(b) of the Clean Air Act, as anended. This action
is being undertaken by EPA in order to exenpt certain

repl acenent parts that were placed into initial inventory
prior to April 16, 1992. The substances affected by this
proposed rul emaki ng i nclude chl orofl uorocarbons (CFCs). This
action will provide relief for manufacturers, distributors,
and retailers of replacenment parts that were previously

desi gned and manufactured for specific product nodels and that
are no | onger being produced.

EFFECTI VE DATE: This action will beconme effective on [ | NSERT
60 DAYS FROM THE DATE OF PUBLI CATI ON]| unl ess EPA is notified
by [I NSERT 30 DAYS FROM THE DATE OF PUBLI CATI ON| t hat any
person wi shes to submt adverse comment. Shoul d EPA receive
such notice, EPA will publish one subsequent notice in the
Federal Register to withdraw this final action and anot her
notice proposing this action and requesti ng comments.

ADDRESSES.: Comrents and materials supporting this rul emaking
are contained in Public Docket No. A-91-39, Waterside Mall
(Ground Floor) Environnental Protection Agency, 401 M Street,
SW, Washington, D.C. 20460 in room M 1500. Dockets may be
inspected from8:30 a.m until 12 noon, and from 1:30 p. m
until 3 p.m, Mnday through Friday. A reasonable fee may be
charged for copying docket materials. Those wishing to notify
EPA of their intent to submt adverse comrents on this rule
shoul d contact Cynthia Newberg, Program | nplenentation Branch,
Stratospheric Protection Division, Ofice of Atnospheric
Prograns, O fice of Air and Radiation (6205-J), 401 M Street,
SW, Washi ngton, DC 20460.



FOR FURTHER | NFORMATI ON CONTACT:

Cynt hi a Newberg, Program | npl enentation Branch, Stratospheric
Protection Division, Ofice of Atnospheric Progranms, Ofice of
Air and Radi ation (6205-J), 401 M Street, SW, Wshington, DC
20460. (202) 233-9729. The Stratospheric Ozone I nformation
Hotline at 1-800-296-1996 can al so be contacted for further

i nformati on.

SUPPLEMENTARY | NFORVATI O\ The contents of this preanble are
listed in the follow ng outline:
|. dass | Nonessential Products Ban
1. Today's Revisions To The Cl ass | Nonessential Products Ban
I11. Effective Dates
| V. Summary of Supporting Analysis
A. Executive O der 12866
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
V. Judicial Review
VI. References



|. dass | Nonessential Products Ban

Title VI of the ean Alr Act as anended in 1990 (the
Act), divides ozone-depleting chemcals into two distinct
classes. Cdass | is conprised of chlorofluorocarbons (CFCs),
hal ons, carbon tetrachloride and nethyl chloroform d ass |
is conprised of hydrochl orofl uorocarbons (HCFCs). (See listing
notice January 22, 1991; 56 FER 2420.) Section 610(b) requires
EPA to pronul gate regul ations that "identify nonessenti al
products that release class | substances into the environnent
(i ncluding any rel ease occurring during manufacture, use,
storage, or disposal) and prohibit any person fromselling or
di stributing any such product, or offering any such product
for sale or distribution, in interstate comerce."” The
statute requires that at a m ninum EPA nust ban the sale and
di stribution of CFC propelled plastic party streaners and
noi se horns, and restrict the sale and distribution of CFC
containing cleaning fluids for electronic and phot ographic
equi pnent to conmmercial users. Final regulations inplenenting
the Class | Nonessential Products Ban were published in the
Federal Register on January 15, 1993 (58 ER 4768).

I n devel oping regulations to inplenent the class | ban
under Section 610(a),(b) and (c), EPA took into consideration
the statutory prohibition required by Section 610(d) on
products containing or manufactured with class Il substances.
Section 610(d) provides for a self-executing ban of certain
products nmade with class Il substances that becones effective
on January 1, 1994. Section 610(d) bans the sale or
distribution, or offer for sale or distribution, in interstate
commerce of "any aerosol product or other pressurized
di spenser which contains a class Il substance;"” and "any
pl astic foam product which contains, or is manufactured wth,
a class Il substance.” Section 610(d) provides limted
criteria for granting exenptions to the Cass Il Nonessenti al
Products Ban. The Notice O Proposed Rul emaki ng ( NPRV)

i mpl enenting the class Il ban was published in the Feder al
Reqgi ster on Septenber 27, 1993 (58 FER 50463).

During the devel opnent of the class | ban, EPA was
concerned about the potential of creating an environnmentally
adverse incentive through inplenentation of the statutory ban
on use of class Il substances in certain products on January
1, 1994, while permtting the use of the nore harnful class |
substances in the sanme products. Thus, the statutory
prohibition in section 610(d) provided direction in choosing
products on which to focus under section 610(b). Therefore,
EPA consi dered those products for which the use of HCFCs woul d




be elimnated in determ ning which products to identify as
nonessential under the class | ban.
Products Subject To The dass | Ban

In Section 82.66 of the final regulations inplenenting
the class | ban, EPA banned the foll ow ng products which
rel ease a class | substance that are identified as being
nonessenti al :

° Any plastic party streamer or noise horn which is
propel l ed by a chl orofl uorocarbon, including but not
l[imted to--

- String confetti;
- Marine safety horns;
- Sporting event horns;
- Personal safety horns;
- VWl |l -nounted alarns used in factories or other
wor k areas; and
- Intruder alarns used in hones or cars.
EPA al so restricted the sale of any cleaning fluid for
el ectroni ¢ and phot ogr aphi ¢ equi pnent which contains a
chl or of | uor ocar bon, except for those sold or distributed to a
commer ci al purchaser.
These products were specifically identified as
nonessential in Section 610(b) of the Act putting
manuf acturers on notice of the upcom ng ban. Therefore, the
effective date for the inplenmentation of the ban on the sale
and distribution of the products |isted above was February 16,
1993, thirty days after publication of the final class | ban
In addition to these products, the final rule identifies
and bans the foll owi ng nonessential products based on EPA s
review of various criteria specified in the Act:

° Any plastic flexible or packagi ng foam product which is
manuf actured with or contains a chlorofl uorocarbon
(except flexible or packagi ng foamused in coaxi al
cable,) including but not limted to:

- Open cell polyurethane flexible slabstock foam
- Open cell polyurethane flexible nolded foam

- Open cell rigid pol yurethane poured foam

- Closed cell extruded pol ystyrene sheet foam

- Cosed cell polyethylene foam and

- Cosed cell polypropyl ene foam

° Any aerosol product or other pressurized di spenser, which
contai ns a chl orofl uorocarbon, including but not limted
to, household, industrial, autonotive and pesticide uses,
except - -

- Medical devices listed in 21 CFR 2.125(e);
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- Lubricants for pharnmaceutical and tabl et
manuf act ur e;

- Gauze bandage adhesi ves and adhesi ve renovers;

- Topi cal anesthetic and vapocool ant products;

- Lubricants, coatings or cleaning fluids for

el ectrical or electronic equipnent, which contain
CFC- 11, CFC- 12, or CFC-113 for sol vent purposes, but
whi ch contain no ot her CFCs;

- Lubricants, coatings or cleaning fluids used for
aircraft mai ntenance, which contain CFC 11 or CFC
113, but which contain no other CFCs;

- Mol d rel ease agents used in the production of
plastic and el astoneric nmaterials, which contain
CFC- 11 or CFC- 113, but which contain no other CFCs;
- Spinnerette |ubricant/cleaning sprays used in the
production of synthetic fibers, which contain CFC
114, but which contain no other CFCs;

- Containers of CFCs used as hal ogen ion sources in
pl asma et chi ng;

- Docunent preservation sprays which contain CFC
113, but which contain no other CFCs; and

- Red pepper bear repellent sprays which contain
CFC- 113, but which contain no other CFCs.

Whi | e EPA based its determ nation of nonessenti al
products in addition to those specified in the statute on a
consi deration of Section 610 in its entirety, EPA understands
that many producers, distributors, and retailers nmay not have
been able to foresee that their products would be considered
under the class | ban until the publication of the NPRM on
January 16, 1992. Therefore, the effective date for banning
t hese products did not coincide with the effective date for
banni ng products specifically referred to in Section 610(b).
These additional products can no | onger be sold or distributed
or offered for sale or distribution in interstate commerce
after January 17, 1994, one year fromthe publication of the
final rule.

1. Today's Revisions to the Cass | Nonessential Products Ban

The class | ban provided one year for manufacturers,
distributors and retailers to elimnate inventories of
nonessential products not specifically listed in the statute.
EPA generally believes that sufficient tinme was provided under
t hat rul emaki ng for manufacturers to alter production and for
retailers to liquidate any remai ning stocks of prohibited
products. The Agency believes that the effect of the
rul emaki ng was quite clear after the publication of the NPRM
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on January 16, 1992. The NPRM provi ded notice to the
producers, distributors, and retailers of aerosol and foam
products that such products would be covered by the class |
ban. 1n general, EPA believes that this period of tine
constitutes adequate notice for affected busi nesses. However,
t he Agency has been contacted by manufacturers and suppliers
concerned with the treatnent of existing inventories of

repl acenent parts with long shelf lives made for specific
makes or nodels of products. These are primarily cases where
t he environnental damage resulting fromuse of a class |
substance in a product occurred during production of the
products and the products were produced prior to the
publication of the proposal for the class | ban.

Prior to the publication of the NPRM on January 16, 1992,
manuf acturers may not have known that future regul ati ons woul d
affect their existing inventories. Furthernore, in cases
where the products were produced prior to the signing of the
Clean Air Act Amendnents in Novenber of 1990, manufacturers
may not have been able to predict what if any regul ations
affecting their inventories were inmm nent. However, in nost
cases, EPA believes that adequate tinme was provided in the
class | ban rulemaking to allow for the elimnation of nost
exi sting inventories prior to the established effective dates.
The manufacturers of plastic party streanmers and noi se horns
were on notice of the upcom ng ban since the Cean Air Act
Amendnents were signed. The manufacturers of aerosol and foam
products were on notice since the publication of the NPRM on
January 16, 1992. However, EPA recently has | earned of a few
speci fic cases, where, because of very long shelf lives, no
set length of tinme would be practical for the depletion of the
exi sting inventories. EPA has reviewed numerous inquires
about existing inventories. In the situation of certain
repl acenment parts, as described bel ow, EPA believes that
authority to provide relief does exist and that the relief is
appropri ate.

There are particular types of replacenent parts that were
manuf actured and are currently stored solely for use in
speci fic product nodels. Inventories often remain in
exi stence for nore than ten years. Manufacturers that
produced repl acenent parts designed solely for a specific
product nodel often manufactured the part at the sane tine the
origi nal product was manufactured, and had the repl acenent
parts placed into inventory at that time, for use in the
future. This situation generally occurs where product nodels
change rapidly or drastically and it would not be practical to
produce replacenent parts at a |ater date.
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For exanpl e, the Anerican Autonobile Manufacturers
Associ ation and the Association of International Autonobile
Manuf acturers estimate that autonobile manufacturers have well
over one mllion separate part nunbers and a significantly
| arger nunber of replacenent parts in inventory. Oten
repl acenent parts are only fully conpatible with one nodel.
Many of the replacenent parts used in autonobiles have |ong
shelf lives and are retained in inventory for many years.
Routinely, during production of a vehicle, the manufacturer

wll order a "lifetinme buy" of particular parts needed to
service the vehicle line during the expected life of the
nodel . For exanple, an autonobile manufacturer nmay have

aut hori zed the production of surplus car seats during the
production of a particular car nodel to allowfor a lifetine
supply of seats designed for that specific car nodel. The
manuf acturer created a lifetinme supply of these seats to be
used to replace seats danmaged after the car had been purchased
by the ultinmate consuner.

Since those parts were produced to neet the
specifications of a particular nodel, it nay not be possible
to manufacture new substitute parts at this time. The
suppliers of the equi pnent needed to produce the part nmay no

| onger exist. |If the equipnment does still exist, it may have
been greatly reconfigured. Even in cases where the supplier
still exists and has the properly configured equi pnment to

produce a new repl acenent part w thout CFCs, the cost of
redesi gni ng and produci ng the new repl acenent part to repl ace
those in existing inventories may be prohibitively expensive.
Therefore, the class | ban nay have the uni ntended effect of
causi ng specific products to be scrapped before the end of
their useful lifetine due to the unavailability of

repl acenents. This situation nmay be especially pronounced
with replacenent parts for autonobiles and ot her durabl e goods
that by their very nature have | ong product lifetines.

In some cases, particularly for replacenent parts that
were originally placed in inventory prior to the signing of
the Cean Air Act Anendnents, the manufacturers may not have
initially determ ned whet her each repl acenent part was
manuf actured with, or contains, CFCs. |In addition, the
manuf acturer may not have initially determned if each
repl acenent part was stored in packaging material that was
manuf actured with, or contains, CFCs.

EPA believes that there are a |limted nunber of
repl acenent parts placed in inventories prior to April 16,
1992 that are still in use today that fit this description.
Furthernore, the types of parts and packagi ng materi al
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descri bed above tend to be nade with open cell foam products.
In these cases, the environnmental danmage resulting fromuse of
class | substances in such products woul d have occurred during
the original production of the foam Therefore, there would
be no additional environmental benefit associated with the

di suse of the replacenent parts already in inventory.

Adm ni strative creation of exenptions fromstatutory
requirenents are authorized in only limted circunstances, as
outlined in Al abama Power Co., et al. v. Costle, et al. , 636
F. 2d 323 (D.C. Cr 1979). Agencies can create such
exenptions only where necessary, based on adm nistrative
feasibility or the de minims nature of the exenption
Through this rule, EPAis granting Iimted exenptions fromthe
class | ban based on the de mnims nature of em ssions
resulting fromuse of replacenent products produced and
already placed in initial inventory prior to April 16, 1992,
the date 90 days after publication of the NPRM for the
original class | ban. The exenption EPA is authorizing is
limted to existing inventories where the original product and
the replacenent parts are no | onger manufactured today, the
repl acenent parts were expressly manufactured for that
speci fic product nake or nodel, and is based on the de mnims
rational e.

EPA believes that the vast majority of replacenent parts
with long shelf lives that will be exenpted by this action are
parts that either contain an open cell foam conponent or are
stored in open cell foam packaging material. As to this
majority of affected products, the environnental damage
associated with the class | substance in the product has
al ready occurred at the tinme of manufacture. While there may
al so be a few closed cell products that neet the narrow
definition of exenpt products under this rule, em ssions to
t he environnent fromuse of these products, once nanufactured,
will be little or no different fromthe rel eases of class I
substances fromthese products if renoved from conmrerce and
subsequently di sposed of. Thus, where such repl acenent parts
al ready exist, subjecting products to the ban will have a de
mnims environmental inpact. Due to these circunstances, EPA
believes it is appropriate to allow such products to be used
for their intended purpose prior to disposal.

EPA wi shes to clarify that this exenption does not apply
to all product conponents. Specifically, this exenption would
not apply to those products that are fully conpatible with a
full range of products. For exanple, a reusable pressurized
di spenser may be designed to be renoved from one container and
affixed to another container. In addition, in the afternarket
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for autonotive parts, their are parts designed to be
conpatible with a full range of notor vehicles. These
products woul d not be consistent with the intended neani ng of
the exenption for replacenent parts outlined above.

This final action allows for continued sal e of any
repl acenment part neeting the criteria of this narrow exenption
to be sold and distributed or offered for sale or distribution
in interstate commerce after January 17, 1994. "Placed into
initial inventory" within the nmeaning of this exenption neans
that the product has conpleted all manufacturing processes, is
in all aspects ready for sale, and has been placed into the
manuf acturer's inventory.

April 16, 1992, the date prior to which products mnust
have been placed into initial inventory to qualify for the
exenption, represents ninety days after the class | NPRM was
published in the Federal Register , allowing tine for
manuf acturers to revi se manufacturing processes to excl ude
class | substances. EPA believes that the publication of the
January 16, 1992 NPRM provi ded sufficient notice of the
Agency's intentions with respect to class | substances that
manuf acturers shoul d have noved swiftly to alter their
manuf act uri ng processes. Therefore, any replacenent parts
that release class | substances into the environnent during
manuf acture, use, storage, or disposal which are placed into
initial inventory after April 16, 1992 are subject to the
class | ban and cannot be sold or distributed, or offered for
sale or distribution in interstate commerce after January 17
1994.

To continue selling affected products after January 17,
1994, the manufacturer or distributor nust be able to show
that the product was manufactured and placed into initial
inventory by April 16, 1992. Routine business records, such
as shipping forns, |ot nunbers, manufacturer date stanps or
codes, invoices, or the like, may be used to identify the date
the product was placed into initial inventory. EPA believes
t hese types of records are normally kept by manufacturers and
di stributors of products affected by today's action and that
this final rule will not require the preparation of any
addi ti onal records.

I11. Effective Dates

This direct-final rulemaking will be effective [ NSERT 60
DAYS AFTER PUBLI CATI ON] unl ess EPA receives notice indicating
that any person wi shes to submt adverse comment. Shoul d EPA
recei ve such notice, EPAwill withdraw this final action and
propose such action with a request for public coment.




| V. Summary of supporting Analysis
A. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, Cctober 4,
1993), the Agency nust determ ne whether this regulatory
action is "significant" and therefore subject to OVB revi ew
and the requirenents of the Executive Order. The Order
defines "significant” regulatory action as one that is likely
to lead to a rule that may:

(1) bhave an annual effect on the econony of $100 mllion
or nore, or adversely and nmaterially affect a sector
of the econony, productivity, conpetition, jobs, the
envi ronnent, public health or safety, or State,
| ocal, or tribal governments or conmunities;

(2) <create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her
agency;

(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan prograns or
the rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of
| egal nmandates, the President's priorities, or the
principles set forth in the Executive O der

It has been determ ned by OMB and EPA that this rule is
not a "significant regulatory action" under the terns of
Executive Order 12866 and is therefore not subject to OVB
revi ew under the Executive Order
B. Requlatory Flexibility Act

The Regulatory Flexibility Act, 5 U S.C. 601-602,
requires that Federal agencies examne the inpacts of their
regulations on small entities. Under 5 U S. C. 604(a),
whenever an agency is required to publish a general notice of
proposed rul emaking, it nmust prepare and nake avail abl e for
public comment an initial regulatory flexibility analysis
(RFA). Such an analysis is not required if the head of an
agency certifies that a rule will not have a significant
econom ¢ inmpact on a substantial nunber of small entities,
pursuant to 5 U . S.C. 605(b).

EPA bel i eves that any inpact that this anmendnent will
have on the regulated community will serve only to provide
relief from otherw se applicable regulations, and wll
therefore limt the negative econom c inpact associated with
the regul ations previously promul gated under Section 610. An
exam nation of the inpacts on snmall entities was discussed in
the final class | ban (58 FER 4797). That final rule assessed
t he i npact the ban may have on small entities and provided
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exanpl es of such inpacts. In general, such inpacts were found
to be mnimal. | certify that this amendnment to the cl ass
ban will not have any additional negative econom c inpacts on
any small entities.
C.__ Paperwork Reduction Act

Any information collection requirenents in a rule nust be
submtted for approval to the Ofice of Managenent and Budget
(OVB) under the Paperwork Reduction Act, 44 U.S. C. 3501 et
seq. Because no informational collection requirenents were
inplenmented in the final class | regul ati ons and none are
being required by this amendnent, EPA has determ ned that the
Paper wor k Reduction Act does not apply to this rul emaki ng and
no Information Coll ection Request docunent has been prepared.
V. Judicial Review

Under Section 307(b)(1) of the Act, EPA finds that these
regul ations are of national applicability. Accordingly,
judicial review of this action is available only by the filing
of a petition for reviewin the United States Court of Appeals
for the District of Colunbia Circuit within sixty days of
publication of this action in the Federal Register . Under
Section 307(b)(2), the requirenents of this rule may not be
chal l enged I ater in judicial proceedings bought to enforce
t hose requirenents.
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Direct Final Rule to Arend the dass | Nonessential Products

Ban -- page 12

Li st of Subjects in 40 CFR Part 82

Adm ni strative practice and procedure, Air pollution
control, Chem cals, Chlorofluorocarbons, Cean Air Act
Amendnent s of 1990, Exports, Hydrochl orofl uorocarbons,
| mports, Interstate comrerce, Nonessential products, Reporting
and recordkeepi ng requirenents, Stratospheric ozone |ayer.
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Title 40, Code of Federal Regulations, Part 82, is anended to
read as foll ows:

PART 82 - PROTECTI ON OF STRATOSPHERI C OQZONE

1. The authority citation for Part 82 continues to read as
foll ows:

Authority: 42 U S. C. 7414, 7601, 7671-7671q

2. Subpart Cis anended to read as foll ows:

Subpart C-Ban on Nonessential Products Containing dass |
Subst ances and Ban on Nonessential Products Containing or

Manufactured with Cdass Il Substances

Sec.

82. 60 Pur pose.

82. 62 Definitions.

82. 64 Pr ohi bi ti ons.

82. 65 Tenporary Exenpti ons.

82. 66 Nonessential Cass | Products and Exceptions.
82. 68 Verification and Public Notice Requirenents.
82.70 Nonessential Class Il Products and Excepti ons.

Subpart C Ban on Nonessential Products Containing O ass |
Subst ances and Ban on Nonessential Products Containing or
Manufactured with dass Il Substances

§ 82.60 Purpose.

The purpose of this subpart is to inplenent the
requi rements of sections 608 and 610 of the Clean Air Act as
amended in 1990 on em ssion reductions and nonessenti al
products.

§ 82.62 Definitions.
For purposes of this subpart:

(a) Chlorofluorocarbon neans any substance listed as
Class | group | or ass | group Il in 40 CFR Part 82,
Appendi x A to subpart A

(b) Commercial , when used to describe the purchaser of a
product, neans a person that uses the product in the
purchaser's business or sells it to another person and has one
of the follow ng identification nunbers:

(1) A federal enployer identification nunber;

(2) A state sales tax exenption nunber;

(3) A local business |license nunber; or

(4) A government contract nunber.
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(c) Consuner , when used to describe a person taking
action with regard to a product, neans the ultimte purchaser,
reci pient or user of a product.

(d) Distributor , when used to describe a person taking
action with regard to a product neans:

(1) the seller of a product to a consunmer or another

di stributor; or

(2) a person who sells or distributes that product in

interstate comerce for export fromthe United States.

(e) Product neans an itemor category of itens
manuf actured fromraw or recycled materials which is used to
performa function or task.

(f) Release neans to emt into the environnent during the
manuf acture, use, storage or disposal of a product.

(g) dass Il Substance neans any substance designated as
class Il in 40 CFR Part 82, Appendix B to subpart A

(h) Foam Insul ati on Product , when used to describe a
product containing or consisting of plastic foam neans a
product containing or consisting of the follow ng types of
f oam

(1) dosed cell rigid polyurethane foam

(2) Cosed cell rigid polystyrene boardstock foam

(3) Cosed cell rigid phenolic foam and

(4) Cosed cell rigid polyethyl ene foam when such foamis

sui tabl e in shape, thickness and design to be used as a

product that provides thermal insulation around pipes

used in heating, plunbing, refrigeration, or industrial

process systens.

(1) Hydrochl orofl uorocarbon neans any substance listed as
class Il in 40 CFR Part 82, Appendix B to subpart A

(j) Oawner of a boat or marine vessel means any person who
possesses a title, registration or other docunentation that
indicates that the person presenting this docunentation is in
possession of a marine vessel as defined in 33 CFR Part 177.

(K) Oawner of a noncommercial aircraft means any person
who possesses a title, registration or other docunentation
that indicates that the person presenting this docunentation
is in possession of a noncomrercial aircraft.

§ 82.64 Prohibitions.

(a) Effective February 16, 1993, no person nay sell or
distribute, or offer to sell or distribute, in interstate
commerce any of the products identified as bei ng nonessenti al
in 882.66(a).
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(b) Effective February 16, 1993, no person may sell or
distribute, or offer to sell or distribute, in interstate
commerce any of the products specified in 882.66(b) to a
per son who does not provide proof of being a comrerci al
purchaser, as defined under 8§82.62.

(c) Effective January 17, 1994, no person may sell or
distribute, or offer to sell or distribute, in interstate
commerce any of the products identified as bei ng nonessenti al
in 882.66(c) or 882.66(d) except as pernitted under 882.65(qg).

(d) Except as permtted under 882.65, effective January
1, 1994, no person may sell or distribute, or offer for sale
or distribution, in interstate conmerce any product identified
as being nonessential in 882.70(a) or 882.70(c).

(e) Except as permtted under 882.65, effective January
1, 1994, no person may sell or distribute, or offer to sell or
distribute, in interstate cormerce any of the products
specified in 882.70(b) to a person who does not provide proof
of being a comrercial purchaser, as defined under 882.62.

(f) Except as permtted under 882.65(d), effective
January 1, 1996, no person nmay sell or distribute, or offer
for sale or distribution, in interstate comerce any product
identified as being nonessential in 882.70(c)(ii).

(g) It is aviolation of this subpart to sell or
distribute, or offer for sale or distribution, products
effected by the provisions of 882.68 if the seller knew or
shoul d have known that the purchaser was purchasing the
product for a prohibited application.

§ 82.65 Tenporary Exenptions.

(a) Any person may sell or distribute, or offer to sel
or distribute, in interstate commerce, at any tine, any
products specified as nonessential in 882.70 which are
manuf actured and placed into initial inventory by Decenber 31,
1993.

(b) Any person may sell or distribute, or offer to sel
or distribute, in interstate comerce, at any tinme, any
products specified as nonessential in 882.70 which are
manuf actured and placed into initial inventory within the date
90 days after the effective date of any federal approvals
required for product reformul ati on, where application for the
required approval was tinmely and properly submtted to the
approvi ng federal agency prior to January 1, 1994.

(c)(1) Any person may sell or distribute or offer to sel
or distribute, in interstate comerce, at any tinme, any
products specified as nonessential in 882.70 which are
manuf actured and placed into initial inventory within 45 days
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after the receipt of denial by any federal agency of an
application for refornul ation where initial application for
the required approval was tinely and properly submtted to the
approvi ng federal agency prior to January 1, 1994.

(2) If, within 45 days of receipt of a denial of an
application for refornmulation, a person submts a new viable
application for federal approval of a refornulation, that
person may continue to sell and distribute, or offer to sel
and distribute until 45 days of denial of that application.

(d) Any person may sell or distribute, or offer to sel
or distribute, in interstate commerce, at any tine, any
integral skin foamutilized to provide for notor vehicle
safety in accordance with Federal Mtor Vehicle Safety
St andar ds, which are manufactured and placed into initial
inventory prior to January 1, 1996.

(e) Any person selling or distributing, or offering to
sell or distribute, any product specified in this section
after January 1, 1994, or January 1, 1996 for subparagraph
(d), or after January 17, 1994 for any product specified in
subsection (g) of this section, nmust retain proof that such
product was nmanufactured and placed into initial inventory
before the relevant date specified in this section. Such
proof may take the form of shipping fornms, |ot nunbers,
manuf act urer date stanps, invoices or equival ent business
records.

(f) Any person may sell or distribute, or offer to sell
or distribute, in interstate comerce, any aircraft pesticide
containing class | until an alternative aircraft pesticide
containing class Il is available in interstate conmerce.

(g) Any person may sell or distribute, or offer to sel
or distribute, in interstate commerce, at any tine, any
repl acenent part that was manufactured with, or contains a
class | substance or was packaged in material that was
manuf actured with or contains a class | substances only if:

(i) The repl acenent part was manufactured for use in a
si ngl e nodel of a product; and

(ii) The replacenent part and product nodel are no | onger
manuf act ured; and

(iii) the replacenent part was placed into initial
inventory prior to April 16, 1992.

8§ 82.66 Nonessential Cass | Products and Exceptions.

The foll owi ng products which release a Cass | substance
(as defined in 40 CFR Part 82, Appendix A to subpart A) are
identified as being nonessential, and subject to the
prohi bitions specified under section 82.64--
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(a) Any plastic party streaner or noise horn which is
propel l ed by a chl orofl uorocarbon, including but not Iimted
to--

(1) String confetti;

(2) Marine safety horns;

(3) Sporting event horns;

(4) Personal safety horns;

(5) vall-mounted alarns used in factories or other work
areas; and

(6) Intruder alarns used in hones or cars.

(b) Any cleaning fluid for electronic and phot ographic
equi pnent whi ch contains a chl orofl uorocarbon:

(1) Including but not Iimted to liquid packagi ng,

sol vent w pes, solvent sprays, and gas sprays; and

(2) Except for those sold or distributed to a commerci al

pur chaser.

(c) Any plastic flexible or packagi ng foam product which
is manufactured with or contains a chlorofl uorocarbon;

(1) Including but not limted to:

(1) Open cell polyurethane flexible slabstock foam
(ii) Open cell polyurethane flexible nolded foam
(ti1) Open cell rigid polyurethane poured foam
(iv) Cosed cell extruded pol ystyrene sheet foam
(v) Cosed cell polyethylene foam and

(vi) O osed cell polypropyl ene foam

(2) Except--flexible or packaging foamused in coaxi al
cabl e

(d) Any aerosol product or other pressurized dispenser,
ot her than those banned in 882.64(a) or 882.64(b), which
contains a chl orofl uorocarbon,

(1) including but not limted to household, industrial,
aut onoti ve and pestici de uses,

(2) except--

(1) Medical devices listed in 21 CFR Section 2.125(e);

(ii) Lubricants for pharmaceutical and tabl et
manuf act ur e;

(ii1) Gauze bandage adhesi ves and adhesi ve renovers;

(1v) Topical anesthetic and vapocool ant products;

(v) Lubricants, coatings or cleaning fluids for
el ectrical or electronic equipnment, which contain CFC 11, CFC
12, or CFC- 113 for solvent purposes, but which contain no
ot her CFCs;

(vi) Lubricants, coatings or cleaning fluids used for
aircraft mai ntenance, which contain CFC-11 or CFC 113 as a
sol vent, but which contain no other CFCs;
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(vii) Mold release agents used in the production of
pl astic and el astoneric materials, which contain CFC- 11 or
CFC- 113 as a sol vent, but which contain no other CFCs, and/or
nol d rel ease agents that contain CFC-12 as a propellant, but
whi ch contain no other CFCs;

(viii) Spinnerette lubricant/cleaning sprays used in the
producti on of synthetic fibers, which contain CFC 114 as a
sol vent, but which contain no other CFCs, and/or spinnerette
| ubricant/cl eani ng sprays which contain CFC-12 as a
propel  ant, but which contain no other CFCs;

(i x) Containers of CFCs used as hal ogen ion sources in
pl asma et chi ng;

(x) Docunent preservation sprays which contain CFC 113 as
a sol vent, but which contain no other CFCs, and/or docunent
preservation sprays which contain CFC-12 as a propellant, but
whi ch contain no other CFCs, and which are used solely on
t hi ck books, books with coated or dense paper and tightly
bound docunents; and

(xi) Red pepper bear repellent sprays which contain CFC
113 as a solvent, but which contain no other CFCs.

8§ 82.68 Verification and Public Notice Requirenents.

(a) Effective February 16, 1993, any person who sells or
di stributes any cleaning fluid for el ectronic and phot ographic
equi prrent whi ch contains a chl orofl uorocarbon nust verify that
t he purchaser is a commercial entity as defined in 882.62. In
order to verify that the purchaser is a commercial entity, the
person who sells or distributes this product nmust request
docunentation that proves the purchaser's comercial status by
contai ning one or nore of the commercial identification
nunbers specified in 882.62 (b). The seller or distributor
nmust have a reasonabl e basis for believing that the
information presented by the purchaser is accurate.

(b) Effective February 16, 1993, any person who sells or
di stributes any cleaning fluid for el ectronic and phot ographic
equi pnment whi ch contains a chl orofl uorocarbon nmust promnently
di spl ay a sign where sales of such product occur which states:
"It is a violation of federal lawto sell, distribute, or
offer to sell or distribute, any chlorofl uorocarbon-cont ai ni ng
cleaning fluid for el ectronic and phot ographi c equi prrent to
anyone who is not a commercial user of this product. The
penalty for violating this prohibition can be up to $25, 000
per sale. Individuals purchasing such products nust present
proof of their comrercial status in accordance with
882.68(a)."
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(c) Effective January 1, 1994, any person who sells or
di stributes any aerosol or pressurized di spenser of cleaning
fluid for electronic and photographi c equi pnment whi ch contains
a class Il substance nust verify that the purchaser is a
comercial entity as defined in 882.62(b). 1In order to verify
that the purchaser is a commercial entity, the person who
sells or distributes this product nust request docunentation
that proves the purchaser's comercial status by containing
one or nore of the conmercial identification nunbers specified
in 882.62(b).

(d) Effective January 1, 1994, any person who sells or
di stributes any aerosol or other pressurized di spenser of
cleaning fluid for electronic and phot ographi c equi prrent which

contains a class Il substance nust promnently display a sign
where sal es of such product occur which states: "It is a
violation of federal lawto sell, distribute, or offer to sel

or distribute, any aerosol hydrochl orofl uorocarbon-contai ni ng
cleaning fluid for el ectronic and photographi c equi pnment to
anyone who is not a comercial user of this product. The
penalty for violating this prohibition can be up to $25, 000

per unit sold. Individuals purchasing such products nust
present proof of their comrercial status in accordance wth
882.68(c)."

(e) Effective January 1, 1994, in order to satisfy the
requi renents under 882.68 (b) and (d), any person who sells or
di stributes cleaning fluids for electronic and photographic
equi pnent which contain a class | substance and those aerosol
or pressurized dispensers of cleaning fluids which contain a

class Il substance, may prom nently display one sign where
sal es of such products occur which states: "It is a violation
of federal law to sell, distribute, or offer to sell or

di stribute, any chl orofl uorocarbon-containing cleaning fluid
for electronic and phot ographi c equi pnent or aerosol
hydr ochl or of | uor ocar bon-contai ning cleaning fluid for
el ectroni ¢ and phot ographi ¢ equi pnent to anyone who is not a
commerci al user of this product. The penalty for violating
this prohibition can be up to $25, 000 per unit sold.
I ndi vi dual s purchasi ng such products nust present proof of
their comercial status in accordance with 40 CFR 82.68(a) or
82.68(c)."

(f) Effective January 1, 1994, any person who sells or
di stributes any portable fire extinguisher containing a class
|1 substance nmust prom nently display a sign where sal es of
such products occur; or in cases where the purchaser does not
physically conme in contact with the point of sale, witten
notification nust be given. This notification nust state: "It
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is aviolation of federal lawto sell portable fire

ext i ngui shers contai ni ng hydrochl orof | uorocarbons to anyone,
except for use in applications where necessary to extinguish
fire efficiently without irreparably damagi ng the equi pnment or
area being protected or where the use of other alternatives
can cause a hazard to persons in the area. The penalty for
violating this prohibition can be up to $25, 000 per unit sold.
| ndi vi dual s purchasi ng such products mnust present proof of
their comercial status in accordance with 40 CFR 82.68(a), or
of ownership of a marine vessel or boat in accordance with 40
CFR 82.62(j), or of ownership of a noncommercial aircraft in
accordance with 40 CFR 82.62(k)." Witten notification may by
pl aced on sal es brochures, order forns, invoices and the |iKke.

(g) Effective January 1, 1994, any person who sells or
di stributes any portable fire extingui sher which contains a
class Il substance nust verify that the purchaser is a
commercial entity as defined in 882.62(b) or is the owner of a
mari ne vessel or boat in accordance with 882.62(j) or the
owner of a noncommercial aircraft in accordance with
882.62(k). In order to verify that the purchaser is a
comrercial entity, the person who sells or distributes this
product nust be presented with docunentation that proves the
purchaser's commercial status by containing one or nore of the
commercial identification nunbers specified in 882.62(b). In
order to verify that the purchaser is the owner of a marine
vessel or boat, the person who sells or distributes this
product nust be presented with docunentation specified in
882.62(j) that proves the purchaser's status as the owner of a
mari ne vessel or boat. In order to verify that the purchaser
is in ownership of a nonconmercial aircraft, the person who
sells or distributes this product nmust be presented with
docunent ati on specified in 882.62(k) that proves the
purchaser's status as the owner of a noncommercial aircraft by
containing one or nore of the identification information
specified in 882.62(k). The seller or distributor nust have a
reasonabl e basis for believing that the information presented
by the purchaser is accurate.

(h) Effective January 1, 1994, any person who sells or
di stributes any nold rel ease agents containing a class |
substance as a propellant nmust provide witten notification to
the purchaser prior to the sale that "It is a violation of
federal lawto sell nold rel ease agents containing
hydr ochl or of | uorocarbons as propellants to anyone, except for
use in applications where no other alternative except a cl ass
| substance is available. The penalty for violating this
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prohi bition can be up to $25,000 per unit sold.” Witten
notification may be placed on sal es brochures, order forns,
i nvoi ces and the |iKke.

(i) Effective January 1, 1994, any person who sells or
di stributes any wasp and hornet spray containing a class |
substance nmust provide witten notification to the purchaser
prior to the sale that "it is a violation of federal lawto
sell or distribute wasp and hornet sprays contai ning
hydr ochl or of | uorocarbons as sol vents to anyone, except for use
near hi gh-tension power |ines where no other alternative
except a class | substance is available. The penalty for
violating this prohibition can be up to $25, 000 per unit
sold.” Witten notification nay be placed on sal es brochures,
order forns, invoices and the |iKke.

§ 82.70 Nonessential Class Il Products and Exceptions
The follow ng products which release a class Il substance
(as designated as class Il in 40 CFR part 82, Appendix B to
subpart A) are identified as being nonessential and the sale
or distribution of such products is prohibited under section
82.64(d),(e), or (f) --
(a) Any aerosol product or other pressurized di spenser
whi ch contains a class Il substance:
(1) Including but not imted to household, industrial,
aut onoti ve and pestici de uses;
(2) Except--
(i) Medical devices listed in 21 CFR 2.125(e);
(ii) Lubricants, coatings or cleaning fluids for
el ectrical or electronic equipnment, which contain
class Il substances for solvent purposes, but which
contain no other class Il substances;
(ii1) Lubricants, coatings or cleaning fluids used
for aircraft nmintenance, which contain class I
subst ances for sol vent purposes but which contain no
ot her class Il substances;
(iv) Mld release agents used in the production of
plastic and el astoneric materials, which contain
class Il substances for solvent purposes but which
contain no other class Il substances, and/or nold
rel ease agents that contain HCFC-22 as a propell ant
where evidence of good faith efforts to secure
alternatives indicates that, other than a class |
substance, there are no suitable alternatives;
(v) Spinnerette |ubricants/cleaning sprays used in
t he production of synthetic fibers, which contain
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class Il substances for solvent purposes and/or
contain class Il substances for propell ant purposes;
(vi) Docunent preservation sprays which contain
HCFC- 141b as a sol vent, but which contain no other
class Il substance; and/or which contain HCFC 22 as
a propellant, but which contain no other class Il
substance and which are used solely on thick books,
books with coated, dense or paper and tightly bound
docunent s;
(vii) Portable fire extinguishing equipnent sold to
conmerci al users, owners of marine vessels or boats,
and owners of nonconmmercial aircraft that contains a
class Il substance as a fire extingui shant where
evi dence of good faith efforts to secure
alternatives indicate that, other than a class |
substance, there are no suitable alternatives; and
(viii) Wasp and hornet sprays for use near high-
tension power lines that contain a class |
substance for solvent purposes only, but which
contain no other class Il substances.
(b) Any aerosol or pressurized dispenser cleaning fluid
for electronic and photographic equi pnent which contains a
class Il substance, except for those sold or distributed to a
commer ci al purchaser.
(c) Any plastic foam product which contains, or is
manuf actured with, a class Il substance,
(1) I'ncluding but not limted to household, industrial,
aut onoti ve and pestici de uses,
(2) Except--
(1) Any foaminsul ation product, as defined in 882.62(h);
and
(ii) Integral skin foamutilized to provide for notor
vehicle safety in accordance with Federal Mtor Vehicle Safety
Standards until January 1, 1996, after which date such
products are identified as nonessential and may only be sold
or distributed or offered for sale or distribution in
interstate conmerce in accordance with 882.65(d).
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